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Presidents Message 


On February 18th the Supreme Court, en banc, heard oral argument on the 
Association’s Petition to Integrate the Bar. Ample time was allowed by the Court, 
and it was most considerate and attentive. The Committee on Integration, headed 
by James D. Bruton, Jr. of Plant City, prepared and presented a most persuasive 
brief. In addition, the petition was orally presented by Messrs. Frank Upchurch 
of St. Augustine, Bob Milam and Billy Rogers of Jacksonville, Miller Walton 
of Miami, Erwin Clayton of Gainesville, and Charles Ausley of Tallahassee. The 
opposition was represented by the Honorable Hal Adams, Judge of the Third 
Judicial Circuit, and the Messrs. J. B. Hodges of Lake City and H. O. Pemberton 
of Tallahassee. In addition, Mr. J. Tom Watson, former Attorney General, ob- 
tained leave of Court to file a brief in opposition within ten days. 


Many letters in favor of the plan were received by the Court, and we are 
extremely hopeful that the Court will enter its order integrating the Bar of 
Florida, in accordance with the thrice-expressed wish of the Association, to the 
end that a unified Bar may further the administration of justice. 


The Committee on the New Constitution held a two day meeting in Tallahassee 
and will be prepared to complete the discussion of the proposed draft at the meet- 
ing of Bar Delegates on March 24, 1949. 


The Committee on Civil Procedure is meeting during the week end of January 
22nd and will immediately thereafter file the suggested Chancery Rules that will 
then make possible an early hearing and disposition of our petition for the adop- 
tion of the new rules of procedure in common law actions. 


While all proposed guest speakers have not as yet accepted, you may be assured 
that a most interesting program will be awaiting you at the forthcoming annual 
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Convention to be held at the Belleview-Biltmore Hotel, Belleair, Florida, on March 
24th, 25th and 26th. The final program will be announced in the March Bar 
Journal. The Board of Governors will meet the night of March 23rd and we 
expect the largest attendance and most fruitful Convention our Association has 
ever had. Make your plans now to attend. 
Robert J. Pleus, 
President. 


THE HIGHEST COURT OF A STATE* 


By HONORABLE STANLEY REED, Associate Justice of the 
United States Supreme Court 


One of the postulates underlying the Constitution of the United States is 
that this nation is a federation composed of a number of states, each a sovereign 
in its own sphere. No clause of the Constitution specifically provides for the 
maintenance of this dual plan of government. The theory upon which it is based 
runs, however, throughout the whole document. It is true that when the “Unan- 
imous Declaration of the Thirteen United States of America” was written, it 
was phrased in language apt to describe a single sovereignty. “When in the 
course of human events, it becomes necessary for one people to dissolve the 
political bands which have connected them with another, and to assume among 
the powers of the earth, the separate and equal station to which the Laws of 
Nature and of Nature’s God entitled them”, speaks in national terms. The defini- 
tive Treaty of Peace that ended the Revolution was negotiated in the name of the 
United States of America, although it declared that the thirteen states, naming 
them, were “free, sovereign and independent.” However, by the time the inade- 
quacies of the confederacy had forced the adoption of the Constitution, the states 
were quite sensitive to their individual sovereignty. The Constitution was “done” 
by the unanimous consent of the “States present.” Only twelve of the thirteen 
original states signed the Constitution. 


When that document was proposed to the states for ratification, vigorous 
opposition came from those who felt that the state governments had relinquished 
too large a share of power to the federal government. To guard against further 
extension of this cession by implication, the Ninth and Tenth Amendments were 
agreed upon to declare specifically that the enumeration in the Constitution of 
certain rights shall not be construed to deny or disparage others retained by 
the people and that the powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the states, are reserved to the states respectively 
or to the people. Every state is guaranteed a republican form of government. 
Every state has equal representation in the Senate. The daily life of the people 
of each state is guided and governed more by these reserved powers than by 
those delegated to the nation. 


Despite occasional friction between the states and the nation, they must not 
be looked upon as independent sovereignties dealing at arm’s length in the 
solution of their problems. The line between the state and federal powers is 
sometimes difficult to discern but lines there are along which these sovereignties 
move, not as comets in conflicting orbits, but smoothly as in the planetary sys- 
tem. We are citizens both of the states in which we dwell and of the United 


*Address delivered at the dedication of the new Florida Supreme Court Building, 
December 29, 1948. 
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States whose general powers protect us against foreign aggression and in our 
federal constitutional rights. These respective sovereignties have sought to 
exercise their powers delegated and reserved throughout our history in such a 
manner that through the cooperative efforts of both, the greatest good may 
result to the individual. They are not jealous, antagonistic, seeking each to gain 
advantage from the other, but sovereignties united in the indissoluble bonds 
of the Constitution to effectuate through their joint efforts those principles of 
democratic government which have guided our destinies. 


So, side by side, in peace and war, the states and the nation have worked 
together to attain their ends. It is sufficient to make my point as to cooperative 
action to call attention to the underlying legislation on social security; to the 
joint operation of the state colleges and the Agricultural Experiment Stations; 
and to the contributions that state and nation make to our system of public 
roads and to the health of the nation as a whole. 


Today all are conscious that there has been an increase since the founding 
of the Republic in the use by the federal government of the powers delegated 
to it under the Constitution. This was inevitable with the establishment of this 
nation as a unit in the affairs of the world. The improvements in transportation 
and communication are significant influences on the growth of centralized 
authority. Manhattan is in closer touch with San Francisco today than it was 
with Queens in 1790. She has been the national market which is open to all 
citizens without frustrating state boundaries. The establishment of this great 
area of free trade was one of the fundamental purposes behind the formation 
of the union. From the existence of that interstate commerce grew the need 
for federal regulation to protect some states from unfair competition from others. 
Since no state can legislate to remedy conditions beyond its own boundaries, the 
federal government alone could bring relief. 


Undoubtedly the more extended use of national powers in some degree de- 
tracts from the power of the states. But so long as the national powers are used 
only in these situations where states’ action can have little effect, the efficiency 
of the state governments in the affairs most important to their people will not 
be affected. Indeed, it is beyond imagination that there could be any serious 
impairment of the supremacy of the states within the ambit of their exclusive 
powers or that there could be any unreasonable subordination to the superior 
federal powers where their jurisdiction is concurrent. This is true because the 
states, through the members of Congress and an executive selected by and 


responsible to them, may dominate completely national legislation and 
administration. 


The dignity of the state in our dual system of government stands out em- 
phatically in the administration of justice. So, on this day of the dedication of 
this building, I come as a Justice of the United States to bear witness to the 
importance of the work of the state courts in our dual system of government. 
Justice McKenna once wrote: “Our dual form of government has its perplexities, 
state and nation having different spheres of jurisdiction, as we have said, but 
it must be kept in mind that we are one people; and the powers reserved to the 
states and those conferred on the nation are adapted to be exercised, whether 
independently or concurrently, to promote the general welfare, material and 
moral.” That was in 1913. He was echoing the thoughts that James Wilson 


expressed in the Pennsylvania Convention for the ratification of the Constitution 
when he remarked: 


“To be left without guide or precedent was not the only difficulty in 
which the Convention were involved, by proposing to their constituents a 
plan of a confederate republic. They found themselves embarrassed with 
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another, of peculiar delicacy and importance. I mean that of drawing a proper 
line between the national government and the government of the several 
states. It was easy to discover a proper and satisfactory principle on the 
subject. Whatever object of government is confined, in its operation and 
effects, within the bounds of a particular state, should be considered as 
belonging to the government of that state; whatever object of government 
extends, in its operation or effects, beyond the bounds of a particular state, 
should be considered as belonging to the government of the United States. 
But though this principle be sound and satisfactory, its application to 
particular cases would be accompanied with much difficulty, because in 
its application, room must be allowed for great discretionary latitude of 
construction of the principle.” 


Those of us in the judiciary of the state and nation know well that the 
problems of differentiation steadily grow more difficult as complexities multiply 
and the lines of distinction become finer. But so long as we continue with mutual 
confidence in the purposes and wisdom of one another, we shall not fail to main- 
tain the proper jurisdiction of the state and national courts. 


In recognition of the preeminence of the state judicial system, the First 
Congress said in its original judiciary act that the Supreme Court of the United 
States might have jurisdiction to review the final judgment of “the highest 
court of law or equity of a state” where there was drawn in question the validity 
of a state or federal law under the Constitution of the United States. Today it 
is only the judgments of “the highest court of a state” that are subject to review 
by the Supreme Court of the United States and then only upon federal constitu- 
tional or statutory grounds. This occasion and the importance of such a court 
leads me to comment today upon the work of “The Highest Court of a State.” 


Individual rights hold high place in our conception of democracy. While it 
is true that tyrants can maintain law and order, it is also true that individual 
rights can only flourish in a country where law and order prevail. It is the 
administration of justice in our cities, counties and states that preserves law 
and order. Their contribution to that essential basis for civilized living far 
exceeds any that federal courts can make. The courts of the states have the 
opportunity and the duty to see to the proper conduct of criminal justice. It is 
upon the highest court of a state that the citizens of that state must depend for 
the sound supervision of the officers and judges of that commonwealth. An 
occasional case involving violation of federal rights may reach courts that sit 
beyond the boundaries of a state but for all practical purposes the kind of 
justice that is administered rests upon the attitude and wisdom of the state 
judges. 


It is also to be noticed that Congress has committed to state courts jurisdiction 
over numerous federal enactments. For example, the Federal Employers Liability 
Act may be enforced in either state or federal courts. The highest court of a 
state declares the land law of its jurisdiction. Upon its decisions rest the solu- 
tion of the difficulties that surround domestic relations. Even though the full 
faith and credit clause has recently been broadly applied to protect divorce 
decrees beyond the boundaries of the state of judgment, the courts of the state 
of original domicile are still in a position to inquire into the jurisdiction over 
the parties of the state of the divorce. To the state courts come the damage suits. 
The highest court of a state will have ultimate judicial authority over state action, 
through its administrative bodies, in business domains, heretofore largely carried 
on by private enterprise. State statutes and state boards concerned with racing, 
boxing, liquor, mine and factory safety, advertising, old age and child welfare, 
sanitation and health, drainage and tourism, come under the jurisdiction of the 
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highest state court for the interpretation of their powers. Since the Supreme 
Court of the United States during the Chief Justiceship of Edward Douglas 
White decided in Green v. Frazier that a state might engage in the business of 
banking, manufacturing, marketing farm products, and providing homes for 
its people, it takes no imagination to envisage the tremendous field for which 
the highest court of a state is the ultimate authority. Except for the unusual 
situation where the federal rights are involved, the state court judgments are 
final. 


Even where federal rights are involved, state conclusions are usually deter- 
minative. For many years it has been recognized that the determination as to 
the meaning or effect of a state statute must be accepted by the Supreme Court 
of the United States as though that conclusion had been “written into the 
statutes themselves.” Although in federal constitutional questions the Supreme 
Court of the United States cannot leave to the state courts the determination of 
all questions of fact, their findings or rulings are most persuasive and near 
final. During recent years the principle of federal reliance upon the determina- 
tion of state law has been strengthened by repeated adjudications of the Supreme 
Court of the United States. Federal courts have been required to conform to 
state rulings on the law of the state. In diversity cases this rule has been de- 
veloped to a point where now it can be said that the pronouncements of the 
highest court of a state on matters of state law are not only persuasive but 
binding upon the federal courts. This is as it should be. The final word upon the 
meaning or application of a law of the state always should have lain and now 
does lie with the highest court of the state. 


The judges of the Florida courts hold a high place in the history of American 
jurisprudence. They will perform their expanding obligations with equal success. 
Evidently the people of Florida appreciate the position of their highest court. 
Otherwise they would not have erected this modern structure for its occupancy. 


May this building stand for decades as a symbol of justice to the rich and 
to the poor. May those whom the people call to labor within its walls feel imbued 
with the spirit of service. May they have such a sense of personal consecration 
to the law that their long hours of careful research and reflection will bring 
satisfaction for work well done, not weariness from deadening detail. May the 
people of the state look upon their Supreme Court as a tribunal for the adjust- 
ment of differences, a refuge for the persecuted, a haven for the oppressed. 2 
citadel for the weak. 


If this court remains worthy of popular confidence, Florida can feel secure 
amid the transient hurricanes of unrest that rock communities where justice 
is a purchasable or a controlled commodity. Not materialistic but psychic factors 
are the determinative factors in social advances. So long as her people can accept 
the judgments of their highest court as fair adjudications of rights, life’s balance 
between liberty and responsibility is preserved and permanent and practical 
progress will be made toward that ideal democracy where all have an equal 
opportunity not merely to profit from but also to contribute to the generai wei- 
fare. The Supreme Court of Florida, with dignity, with honesty, and with fair- 
ness will contribute largely by its judgments to the attainment of that ideal. 
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FLORIDIANS DISTINGUISHED AS LAWYERS 
AND AS SOLDIERS 
BRIGADIER GENERAL WILLIAM G. M. DAVIS, C. S. A. 
by 


MARY LAMAR DAVIS of Tallahassee 


Assisted by Herbert U. Feibelman of the Miami Bar and Member of 
Committee on Publications 


(Miss Davis is a granddaughter of General Davis) 


Several years ago, George R. Farnum, a frequent contributor to the Amer- 
ican Bar Journal and former Assistant Attorney General of Massachusetts, 
wrote a series of articles for that Journal, which comprised biographical 
sketches of lawyers who were distinguished at the bar and on the field of 
battle. Mr. Farnum requested Herbert U. Feibelman, co-author of this article, 
to nominate some Floridian, about whom a biographical sketch could be writ- 
ten. This attorney called upon his friend, the late Judge James B. Whitfield, 
to make the nomination. Judge Whitfield suggested the names of three dis- 
tinguished Floridians, Brigadier General Jesse Johnson Finley of Lake City, 
Brigadier General Edward Aylesworth Perry, (who became governor), and 
Brigadier General William G. M. Davis, the subject of this sketch. Judge 
Whitfield contributed some of the material for this article. 


This writer will in later issues render articles on the lives of General 
Finley and Governor Perry. 


WILLIAM GEORGE MACKEY DAVIS was born May 9, 1812, in Ports- 
mouth, Virginia, son of George Davis, U. S. Navy, and Margaret Mackey. At 
an early age Mr. Davis lost his father, and his widowed mother, living with 
near relatives in Portsmouth, saw to it that her son was well educated, in- 


tending to have him enter the ministry 
of the Episcopal Church of which she 
was a faithful member and today lies 

\ buried in Trinity Church Yard (the 
4g church built in 1763) beside the grave 
) of her uncle and adopted father, Col- 

onel Bernard Magnien, of Luneville, 
France, who came with General Lafay- 
ette to help in the Revolutionary war 
and whom the City of Portsmouth has 
recently ‘honored with appropriate 
ceremonies and the erection of a tablet 
at his grave in memory of his services 


to America and the county of Norfolk, 
Virginia.! 


At the age of seventeen, William 
Davis ran away from his mother by 
hiring himself to the master of a ves- 

Brigadier General William G. M. Davis, C.S.A. sel for a voyage at sea which termi- 
(Drawing by Martha W. Sauer of Miami from a nated when he reached Savannah, 
a Georgia. From thence he went to 

Washington, Wilkes County, Georgia, and obtained work in a printing house. 


1. Notices regarding Magnien Dedication in Portsmouth, Va. “Star,” 1924. 
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Later he moved to Irwinton (Eufaula) Alabama, where he operated the first 


newspaper in that section of the country, editing and controlling it for a number 
of years. 


Seeing a great future in the newly-possessed State of Florida, he moved 
down the Chattahoochee River to Franklin County, where he began the prac- 
tice of law, having determined his vocation in life and trained himself to 
that end. 


Living in Apalachicola in 1837, he returned to Irwinton to claim the hand 
of Miss Mary Elizabeth Mills in Marriage, November 14, 1837, and returned to 
Apalachicola to make his home. Mrs. Davis was the daughter of Charles Carter 
Mills, formerly of Virginia, who had moved to Wilkes County, Georgia, where 
he amassed a fortune and married into the Stokes-Lamar family, and it was 
through the generosity of Charles Carter Mills that Alexander H. Stephens 
had his chance in life and to whom he gives due credit.2 Nancy Mills Simons, 
widowed sister of Charles Carter Mills married Rev. Jesse Mercer and at her 
death her fortune descended to her husband and was the source of the money 
that founded Mercer College, now of Macon, Georgia.* 


During the residence of Mr. Davis in Apalachicola he rose to prominence 
as a lawyer, and through successful cotton speculations soon accumulated 
considerable wealth. His law partner at one time in Apalachicola was Mr. 
William G. Semmes, but this partnership was dissolved and Mr. Davis then 
moved to St. Joseph while that city was at the height of its past glory.* In 
Franklin County he was a candidate for member of the Legislative Council 
but was defeated, though later, in 1844, he was elected County Judge of 


Franklin County and was a prominent leader of the Whig party in 
Apalachicola.® 


In 1848 Mr. Davis moved with his family to Tallahassee where he rented 
the Shepard property north of the city, later buying the city property corner 
of Lafayette and Adams Streets, where he built his home, which is standing 
today, and for many years during and after the Civil war served as the Gov- 


ernor’s Mansion, across the street from the old City Hotel, then run by Mr. 
John Louis deMilly.® 


Success as a lawyer raised W. G. M. Davis to a place of prominence in his 
adopted state where he had for his contemporaries such men as James T. 
Archer, Judge Thomas Randall, E. C. Cabell, Wm. Brokenborough, Thomas 
Baltzell, James D. Westcott, Jr., George T. Ward, Judge J. Wayles Baker and 
other prominent and able lawyers of that day. The most noteworthy case of 
his early career was the case of Smith-Armistead vs. Croom, 7 Fla. 81, in 
which Mr. Davis was the attorney for the Croom Estate and which today is 
held by the legal profession and cited by it as one of the most famous cases 
before the Supreme Court.7 Mr. James T. Archer, another noted lawyer and 


See the book “Little Alec” by Mrs. Eudora Ramsey Richardson, 1932. 

—— — of Elder Jesse Mercer” by C. D. Mallary—also Early Georgia Baptist 
ecords. 

Apalachicola State Library. 

County Records of Franklin County, Florida. 

Deed records in office of Clerk of Circuit Court for Leon County, Florida. 

Mr. Croom had no money to pay General Davis his fee and gave him household 
furniture, which General Davis, on selling his home in Tallahassee, sold to 
John L. deMilly. Mr. deMilly’s daughter, Adaline Perry, married the son of 
General Davis, George Mackey Davis, whose daughter, Miss Mary L. Davis, is 
author of this article. A bedstead, part of General Davis’ fee, belonged to the 


famous “Goodwood” homestead and was restored to it and is now in the famous 
Hodges’ home. 


SIDA 
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personal friend to Mr. Davis, was the attorney for the Smith-Armistead faimly.® 


While the cloud of slavery agitation hung over the South, there was never 
any question in Mr. Davis’ mind and heart as to his stand in the matter be- 
cause, although well able to own many slaves, he only had several house serv- 
ants whom he had purchased and in turn given them their freedom. 


When the secession convention was called in January of 1861, Mr. Davis 
was elected a member from Leon County and his stand and activity in the 
convention is fully detailed in the minutes of the convention. He was chosen 
vby a majority vote of the convention as Florida’s representative to the Con- 
federate Congress, but enlisted in the Confederate army before an election 
for the delegate was called in June, 1861. 


Although opposed to war and secession, Mr. Davis was one of the first 
‘to offer his wealth and services to his beloved Southland. Through his gift 
of $50,000.00 the first regiment raised and put into service in April, 1861, 
from Florida was equipped!® and soon after this Mr. Davis raised a company 
of cavalry known as the Ist Florida Cavalry of which he was elected Colonel. 


The Regiment did service in Florida until the spring of 1862, when it was 
ordered to Chattanooga, Tenessee. Before leaving Florida, seven companies, B, 
C, D, G, H, I and K voluntarily dismounted and served through the war as 
infantry, being known as the ist Florida Calvary Dismounted. Companies 
A, E and F remained mounted until 1864, when they dismounted and joined the 
Regiment. While mounted, these companies did excellent service under Captain 
Footman, as scouts. The mounted battalion was engaged in the battle of Rich- 
mond, Kentucky, August 30, 1862, and the seven dismounted companies took part 
in the battle of Perryville, Kentucky, October 8th, 1862. The story of the Ist 
Florida dismounted is so interwoven with that of the 1st, 3rd, 4th, 6th and 7th 
regiments of Florida Infantry, that to tell the story of one is o tell that of each 
of these splendid organizations that shed luster on the State in the war of the 
sixties. At Missionary Ridge the 1st Cavalry lost heavily in killed and wounded 
and captured; among these last were all the Field Officers of the Regiment. 


Governor John Milton was very much opposed to the raising of cavalry com- 
mands for the defense of Florida, insisting that nothing but artillery and in- 
fantry were needed for the defense of the State. The executive council of the 
State passed a resolution requesting the Governor to correspond with the Presi- 
dent as to the necessity of the regiment being converted into an infantry regiment 
and being kept in the State for its defense. On March 25, 1862, Col. Davis and 
his regiment were ordered to report to Gen. Albert Sidney Johnson and were 
assigned to East Tennessee. On November 4, 1862, Colonel Davis was commis- 
sioned Brigadier General and was placed in Command of the Department of 
East Tennessee. His brigade embraced the Ist Florida Cavalry, the 6th and 7th 
Florida Infantry and Martin’s Light Battery. It was necessary to control and 
at the same time to use much discretion in dealing with them. So the task of a 
department commander in that section was a very difficult one. During the time 
in which he exercised command, his department was quite free from the presence 
of Federal Troops. On May 5, 1862, he resigned his commission and retired 
from the military service of the Confederate States.'! 


8. Florida Supreme Court Records “Reports” Vol. VII, 1856-57. 
9. Official records of Secession Convention held in Tallahassee, 1861-62. 

10. Resolution of thanks offered in State Legislature of Florida, 1863. 

11. “SOLDIERS OF FLORIDA in the SEMINOLE INDIAN-CIVIL-SPANISH AMER- 
ICAN WARS” (page 331) prepared and published under the supervision of the 
Board of State Institutions, as authorized by Chapter 2203, Laws of Florida, 
approved May 14, 1903. 
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After his retirement from the Army in May, 1863, he went to Richmond 
where for some months he was in close touch with the needs and problems of the 
Confederacy. Later he moved to Wilmington, N. C., where he purchased ships 


with his own money and ran a blockade to England, bringing supplies to the 
South.!? 


At the close of the war, like everyone else, Mr. Davis had to begin his life 
anew and he settled in Jacksonville where he again took up the practice of law 
but after some years, having a more promising offer from the well-known firm 
of Hughes, Denver and Peck in Washington, D. C., he re-moved with his family 
to that city and success again crowned his efforts. It was shortly after this that 
he distinguished himself by his brilliant and successful participation in the 
famous claim of Collie and Company brought in the interest of a number of 
English cotton brokers, for cotton alleged to have been destroyed by the United 
States authorities during the war.!3 The victory on the part of the government 
in this case, virtually settled the fate of hundreds of similar claims, and resulted 
in a saving of an immense sum to this country. His successful handling of this 
affair and his arguments before the Supreme Court cf the United States caused 
this comment in their annuals: “Few equals at the bar and no superiors.” 


After these successes, Mr. Davis, then nearing eighty, decided to return to 
Florida to spend his last years and purchased in 1880 from the estate of Edward 
Molyneaux et al. the property on Cumberland Island known as “Dungeness,” 
which was famous in history as being the home of General Nathaniel Greene and 
the burial place of General Henry Lee, father of General Robert E. Lee.14 


Mr. Davis was destined never to live at ““Dungeness’” as the tragic death of 
his first grand-child there caused such sorrow he immediately sold the property 
to the late Mr. Andrew Carnegie and returned to Virginia where he purchased 
a plantation on Lynn Haven Bay near Norfolk, where he resided for some years.!* 


At the time of his death in March, 1900, he was living with his son, Captain 


Charles Mills Davis, and family in Alexandria, Virginia, his wife having passed 
away in 1895. 16 


From the obituary notices of the newspaper in Alexandria, Virginia, in March 
1900, we have the following: 


“General William G. M. Davis, whose death in this city yesterday 
has been mentioned in the Dispatch, was the oldest living Confederate 
general. The deceased was born in Portsmouth, Va., May 9, 1812, and 
his career, in many respects, was a most notable one.*** 


“General Davis numbered among his intimate friends, Daniel Web- 
ster, ex-President Jefferson Davis, his cousin, and other equally cele- 
brated men. 


“The deceased was a typical southern gentleman of the old school; 
chivalrous and true, and abounding with a kindly courtesy and a sweet- 
ness of disposition which endeared him to all.****” 


His family recall him as strong in his convictions, forceful in manner, kind 


12. Records of Davis family in possession of Mary Lamar Davis. 

13. In the official report of the case General Davis’ name does not appear as counsel 
for the United States. Collie v. U. S. (9Ct. Cl. 431; 12 Ct. Cl. 648, Cert. denied 
Young v. U. S. 94 U. S. 258) 

14. Deed records in office of clerk of Supreme Court, Woodbine, Ga. 

15. Records in the office of clerk of Circuit Court, Norfolk, Virginia. 

16. Obituary notices in possession of Miss Mary Lamar Davis. 
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and gentle in demeanor, and generous to a fault. Interment took place in the 


Burroughs family lot in Remington, Va., beside his wife who had preceded him 
five years. 


Funeral was from the home of his son, Captain C. M. Davis, on S. Washing- 


ton St. and was attended by many friends including a number of Washing- 
tonians. 


Though he lived only forty of his eighty-eight years in Florida, this state has 
recognized General Davis as one of its own great lawyers and soldiers. He came 
to this state in the flower of youth—at the age of twenty-five—and here attained 
wealth and distinction at the Bar. His contribution of $50,000 to organize the 
military forces of this state in the cause of the Confederacy—at the age of forty- 
nine—reveals not only accomplishment, but the stoutness of his heart and the 
patriotism of a true Southerner. Here, in this state, he eschewed political honor 
and authority of a representative in the Confederate Congress for the sacrifice 
and dominant need of a soldier at the front. The Civil War over, he returned to 
Florida, and left this state at the call of his chosen profession to crown a life of 
accomplishment at the Bar. Though he was born and though he died in Virginia, 


Florida can take pride in the life and labors of William George Mackey Davis, 
lawyer and soldier. 


Present living relatives of General Davis are: 
Mrs. Margaret Maxwell, Elizabeth Place, Jacksonville; Rev. J. B. Davis of 


Jacksonville; Mrs. T. J. Eppes, Jacksonville; Mrs. B. A. Ragsdale, Tallahassee; 
Miss Mary Lamar Davis, Tallahassee. 


BULLETIN BOARD 

The Publication Committee believes that it will add interest to the Journal 
to have a section in it entitled “It Is My Opinion.” Articles or comments 
representing individual views, and in no way purporting to have any approval 
by the Publication Committee will be published in this section. Of course, 
what is printed will have to be circumscribed to some extent and shall not 
contain personal abuse or personal criticism. Such section will provide for 
the printing of perhaps radical views which are interesting and which may 
contain real merit. 

The Editor should have committee reports which are to be presented at 
the Annual Convention March 24, 25 and 26, at the Belleview-Biltmore Hotel, 


Belleair, Florida, in hand by February 10th, if such reports are to be published 
in the March Journal. 
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PROCEEDINGS OF THE MID-YEAR CONFERENCE 
OF BAR DELEGATES 


ORLANDO, FLORIDA, DECEMBER 11, 1948 


President Robert J. Pleus, presiding, with Secretary Lewis H. Tribble. Meet- 
ing called to order at 10 o’clock, a. m. 


MR. PLEUS: The conference will please come to order. It is my pleasure to 
present to you a member of the Florida Bar, a member of the State Bar Associa- 
tion, and Mayor of the City of Orlando, who will deliver the Address of Welcome, 
the Hon. William Beardall. (Applause. ) 


MAYOR BEARDALL: It is a real pleasure for me to welcome all of you to 
Orlando; and it is needless for me to say we think we have the finest town in the 
State of Florida. At the very beginning I want to say if there is anything I can 
do to make your stay more pleasant don’t hesitate to call on me. 


Mr. Beardall pointed out that the question of taxation for the cities would 
come up at the next session of the Legislature, and if they fail to get some relief 
they will be bankrupt again, for improvements cannot be made without additional 
funds. “Our homestead exemption, nobody objects to homestead exemption, we 
only use that for the reason that it has cut, say, Orlando’s revenue one-third.” 
The cities do not share in the gasoline tax, that the automobile is a “sacred cow” 
from the point of view of taxation by the cities. “You cannot tax an automobile 
a dime to operate a city, yet the biggest road system is within the city limits; 
more gasoline is burned within city limits and on the streets of the cities in 
Florida than there is on the highways.” Further he said, “You attorneys who 
represent the cities and are called upon to draw the laws, it is time we took 
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hold of that question and help solve the cities’ problem. So to close this welcome 
I am going to say this: we give you the heartiest welcome to Orlando; just call 
on us if you need anything in the world, we will give it to you.” (Applause.) 


Mr. E. Dixie Beggs of Pensacola gave response to the address of Mayor 
Beardall, expressing the pleasure of the delegates in being present in Orlando, 
and their appreciation of the many courtesies bestowed upon them. (Applause.) 

PRES. PLEUS: I remind the conference that the Constitution and By- 
Laws of the Bar Delegates provides that the purpose of this Conference is to 
create better understanding between the members of the Florida Bar, freer 
exchange of ideas among the delegates of th State Bar Association, to encourage 
and maintain proper standards of professional conduct, and to cooperate with 
the Florida Bar Association in its program and purpose. 


MR. PLEUS: We will now have the report of our Secretary, Mr. Lewis H. 
Tribble. 


Secretary Tribble gave his report. 


MR. PLEUS: Thank you, Mr. Tribble, and I take it that no formal action on 
this report of the Board of Governors is necessary, because as stated in the 
Constitution this Conference can take no positive action; all we can do is to 
make recommendations, and these Recommendations and Actions, of course, are 
reported to the Convention. 


MR. PLEUS: We will go on to the report of the Committee on Legal Educa- 
tion and Admission to Bar. Unfortunately the Chairman of that Committee was 
not able to be present, but he did send me a short report here; and as noted 
in the Report of the Board of Governors this Committee was directed to carry 
out the mandate of this Association in Convention Assembled to present legisla- 
tion to eliminate the diploma privilege. This matter was precipitated by two 
recent occurrences. The first was the matter of an individual, who was a graduate 
of the University of Berlin, and of course that university is not on the approved 
list of the American Bar Association, nor is it a member of the American As- 
sociation of Law Schools. The Committee immediately took action on the matter, 
and the Supreme Court declined to waive its rule. The second one, a very 
important one, that preceded this, was the situation regarding a Florida negro 
who was born and reared in Florida, and who, upon graduation from the Florida 
A. & M. applied for admission to the Law School of the University of Florida. 
By his cooperation a bad situation was avoided at that time, and at the expense 
of the State of Florida for tuition he took his law work at Howard University, 
after which, upon completion, and obtaining of his degree, he then sought admis- 
sion on his diploma without standing the examination. The matter was again 
worked out in the light of common sense, and he was allowed by order of the 
Supreme Court to receive his certificate from the Board of Law Examiners. 
That situation has, therefore, brought into bold relief another defect in the 
diploma privilege. Suffice to say this Association has gone on record twice, by 
action of the Board of Governors, in following out the wishes of the Association, 
a bill has been prepared and submitted by the Committee, and I presume the best 
way is to merely read the Committee report: 


(Report of Legal Education and Admission to Bar by Mr. Edward S. Hemphill, 
Chairman, will appear in the March Journal.) 


MR. PLEUS: Now, that is the report of the committee, and the two Acts 
are submitted with that report, and I will be glad to entertain any discussion or 
motion with reference to the matter, which, of course, as you realize will be 
nothing but a recommendation of the Conference of Bar Delegates. 


| 
| 
| 
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MR. CLAYTON: Mr. Pleus, I understand you are going to ask and answer 
questions. May I ask whether this Committee has got any recommendation 
regarding that which former committees have been quite interested in? I think 
Booth of St. Petersburg, particularly his committee, has for a number of years 
discussed this education question, particularly the matter of apprentices for one 
or more years preparatory to admission. 


MR. PLEUS: There has been no such recommendation made. I know the: 
Committee stated that affirmatively. That they have made recommendations 
only as to the abolition of the diploma privilege. 


MR. L. CONE: Mr. Chairman, I would like first of all to thank all of you 
for the privilege of coming here and speaking as a representative of the large 
number of students now enrolled in the College of Law at the University of 
Florida. We have had a number of meetings on this subject, trying to discover 
what our attitude should be on this thing, whether we should go in and cooperate 
in every way we could, or whether we felt it would be better to the interest 
of the Bar and to the Public not to cooperate as fully as we could. In the course 
of these meetings I think we came to the conclusion that we want the same 
basic things that the committee desires. 


Mr. Cone then ably presented his argument against the abolition of the 
diploma privilege. 


(Applause. ) 
MR. PLEUS: Thank you, Mr. Cone. 
Is there any further discussion? 


MR. CLAYTON: Mr. Lewis, I would like to ask if the Bar Association adopted 
the resolution at the Convention, whereby they are in favor of the elimination 
of the diploma privilege? 


MR. PLEUS: It did, and the Board of Governors has approved that, and the 
Board of Governors has directed the Committee to prepare the legislation and 
present it to the next session of the Legislature. 


MR. CLAYTON: May I ask then if any individual of this Association can 
oppose it? 


MR. PLEUS: I think that we can always have freedom of expression of 
thought. I don’t understand that we will take any formal action on this report 
this morning. I thought it only fair to open the field to discussion. 

MR. CLAYTON: The reason I asked that question, Mr. Pleus, is because 
of the fact that I am a member of the Legislative Committee, and if this fact 
eliminates the possibility of my opposing this before the Legislature then I 
would like to resign from the committee, because I certainly don’t want to be 
put in an embarrassing position. 

MR. PLEUS: I don’t understand that any member of the Association has 
got to follow exactly the acts of the Association, the formal acts of the Associa- 
tion. I think we are free to exercise our own judgment. 

MR. PLEUS: Is there any further discussion? 

(No further discussion.) 


MR. PLEUS: I see Mr. John Wigginton present, so we can have the report 
of the Committee on Covil Procedure. 


The report of Mr. Wigginton will appear in the Mareh Journal. 
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MR. PLEUS: It is a pleasure to receive the report of this Committee. It was 
my pleasure to serve on it for two years. We began this battle ten years ago. 
We now are just about ready I think to put it across. I cannot praise John 
Wigginton too highly for the splendid work he has done, and the manner in which 
he handled it; for the cooperation which he has obtained from the committee 
appointed by the Supreme Court, and the splendid joint cooperative effort that 
was put forth. It was an Herculean job, a real task, and it was fraught with many 
delicate pitfalls that he seemed to have avoided at every turn. We hope for 
success and we feel we will be able to report to our next convention that the 
Supreme Court has finally modernized the procedure for common law actions 
in Florida. 


MR. WIGGINTON: Gentlemen, I think this would be extremely helpful in 
getting these rules adopted, so I ask you now as a member of the Committee, when 
this matter is set for hearing, if you will please, if you agree that these rules are 
needed, write a letter to each of the Justices of the Supreme Court, members of 
the Court, expressing your interest in the need there may be for them; and asking 
the Court to give them their best consideration. I think if you will do that it 
will be very helpful. 


MR. PLEUS: I would like to second that request, and I hope each man here will 
appoint himself a committee of one to see that that is carried out, as members of 
the local or circuit bar associations. And there will be adequate announcement in 
the press and Bar Journal of the scheduled time which, as Mr. Wigginton said, 
we hope the Court will set by an order to be entered sometime the latter part of 
Janaury. 


MR. REDFEARN: Before leaving Mr. Wigginton’s report, may I ask Mr. Wig- 
ginton a question. Do you know whether there is any movement on to revise the 
Supreme Court rules so as to modernize them in connection with your program? 


MR. WIGGINTON: Dan, I know of no such endeavor at this time. 


MR. REDFEARN: They are badly in need of revision. I don’t know that the 
Bar Association can do anything about it much. 


MR. PLEUS: I might say this, Dan. This Committee on Civil Procedure, is 
now the committee that was provided for by the amendments of the Constitution 
at the last convention. Undoubtedly that will come under its province, that is re- 
vision of the Supreme Court rules, as soon as this burden is off their chest, I will 
certainly be glad to suggest to the Chairman of the Committee that they under- 
take an immediate study in that regard, because I realize as you do, and I am sure 
we all realize that those rules can be greatly modified and modernized. 


MR. REDFEARN: Will this same committee handle it? 


MR. PLEUS: This same committee would have the preference. Of course 
there will be a new committee appointed by the new administration. I doubt 
seriously that we can accomplish a great deal between now and March, but we can 
at least start the ball rolling. 


Is there any further discussion on that matter? 


I don’t see Ken. Ballinger here yet. If not, we will skip Public Relations, and 
go to the Committee on Legislation, Ralph A. Marscano, Chairman, and he was 
unable to be here, and asked me to read this informal report. 


(Informal report on Legislation read by Mr. Pleus.) 


MR. PLEUS: The next committee to report is than on Bar Intergation, Chair- 
man James D. Bruton, Jr., of Plant City. Mr. Bruton. 
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MR. BRUTON: Mr. President, Gentlemen. 


We know one or two who are opposed to integration. It has been said that 
some opposition points to success. 


To bring it up to date, this Committee early in the summer began work on 
the proposition of preparing a petition, which had been done after considerable 
effort and committee meetings; and we followed the directions of the President 
not to let our petition interfere with Johnnie Wigginton. Upon that assurance 
from the President, the Committee filed petition for intergration in the Court on 
December Ist, and hearing is set for 9:30 January 18, before the Supreme Court. 
The Court has entered an order leaving it open for any member of the Bar to 
express himself orally theron or file a brief. 


The Committee is filing a brief on behalf of the Association; and has asked 
several lawyers in various parts of the State to also file briefs in favor of the 
petition. Of course there may be some who will file opposition briefs, but I doubt 
it. The Circuit bench has not yet been approached, but expressions have been 
obtained from many of the circuit judges. Only one circuit judge has been found 
to be opposed to it. 


The petition tries to set forth briefly the position of lawyers in Florida, and 
not merely the Bar Association, because the Committee takes the position it does 
represent the lawyers of Florida. Johnnie Wigginton stole some of the thunder, 


when he impressed upon you about writing to the Court with regard to this 
matter. 


On previous occasions the Association has had very little opposition, and the 
only opposition that has presented itself up to now is the Attorney General and 
one little editorial in the Tampa Tribune, because they are thoroughly against a 
“closed shop.” Of course you know there is no such aspect in Integration at all. 
It is entirely a misconstruction, and what the men in the Committee want you to 


do is to express your views to the Supreme Court, to the Chief Justice, or to 
any member. 


We did one thing that was a little different, because we don’t consider this a 
matter of litigation in the ordinary sense. Besides filing of the copies of the 
petition in the Court, each Justice has on his desk a copy of this petition. And the 
information I have they are interested and want to know your feelings in the 
matter. 


You recall that the poll taken last year was overwhelmingly in favor of 
Integration. It is true we have almost three thousand lawyers in Florida, and at 
that time there were only approximately 1700 who expressed themselves, but the 
numbers voting were more than two to one in favor of Integration. I cannot 
too emphatically urge you to express yourselves to the Court, because the feeling 
of the Bar is a matter that the Court is going to have to be convined of. 

Now, we know we have been working at this thing in one fashion or another 
for over ten years. It has been adopted in 26 states, either by Court rule or com- 
bination of court rule and statute, or by statute. So there is nothing novel about 
it. You have read the Journal from time to time and the other observations on 
it. It seems to be the most satisfactory thing, and those States that have adopted 
it have had no dissatisfaction expressed. 

The Association passed a resolution directing the administration to present 
this matter to the Court, and President Bob (Mr. Pleus) has instructed this 
Committee. Now, we have got this obligation to do, let’s do it, and do it in a heavy 
way. May I insist that you express yourselves to the Court—the Court will appre- 
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ciate it. They want to know. And I might say that the personnel of the Court is 
so greatly different now than it was when the matter was presented along with 
many other matters ten years ago, until it seems to me that we can expect success. 


(Applause. ) 
MR. PLEUS: Thank you very much. 
MR. BEDEL: May I inquire who has the petition? 


MR. PLEUS: Mr. Bruton I believe has some additional copies. If the Com- 
mittee deems it wise to thoroughly circularize that I will be glad to attend to 
the mimeographing of the copy that I have. I see no reason why they could 
not be made available by mimeographing, except for the shortness of time 
between now and the 18th of January, when the matter is set for hearing. How- 
ever, I assure you I will work with the Committee to see that they have the brief. 


It is my thought, not only should these letters be written to the Chief Justice 
or individual justices of your choice, but in addition to that, at least every circuit 
should definitely be represented before the Court at that oral hearing on the 18th; 
and I trust that the delegates here wiil carry back to their circuit associations the 
necessity that their circuit association be formally and directly represented 
before the Court. 


We are getting together, and have gathered together all the vital data that we 
can on Integration. We received just about two weeks ago the result of a survey 
conducted by the Texas Bar Association, to ascertain primarily the number of 
members of the Association, the dues, the manner of fixing the dues, and 
whether or not increase in dues was contemplated. It revealed a most interesting 
difference between the members that have become integrated and those that are 
still operating under the old plan, such as we are. The outstanding contrast, for 
instance, is between the State of New York and the State of California. The 
State of New York does not have an integrated Bar, although the State of New 
York has far more lawyers than the State of California does. I venture to say 
there are not more than half as many lawyers in the State of California as in 
the State of New York. All you need to do is to count the pages in Martindale, 
and you can see. Yet in the State of New York, only 6700 are members of the 
State Bar Association, whereas in California with its integrated Bar, there are 
13,655, practically twice as many. They charge the same fee—$10.00. So you can 
readily see that is practically 7000 difference for the State of New York and 
how much more can be done with $135,000 in the State of California. It is no 
wonder that California has a Bar Association with a State Headquarters, with 
a fully adequate staff, a full-time paid executive secretary, a full-time paid 
public relations counsel, and is rendering real service to the members of the pro- 
fession and to the public of California, as well. Maybe some day if we integrate 
the Bar, we can look towards a goal of that kind. That is the sort of data that 
we are getting together; and we hope to make, and I am sure we will, with 
counsel who have been selected, a most favorable impression upon the Supreme 
Court. If that is backed up by the unquestioned sentiment of the members of 
the Bar, and representatives of the local and circuit associations, I feel confident 
of success, and thereafter there will then never be any question in the minds 
of the Court or the public, but that formal action taken by your Association 
represents not a few who have been farsighted enough to become voluntary mem- 
bers, but that it does actually in truth and fact represent the voices and the word 


of the entire legal profession of the State. It will be accepted then at is face 
value. 


The next Committee to report, which is doing a fine job, is that of Legal 
Institutes, Richard H. Hunt, Chairman. 
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The Report will appear in the March Journal. 


MR. PLEUS: You can readily see the scope of this Committee’s activities, 
and the very essential part it has played. I urge all of you to carry home to your 
local Associations the tender of the services of this Committee, in the hope by 
using it, and by using it properly we can open up ways to render service to the 


clients and the public of Florida. We appreciate the tender of the Faculty of the 
University of Florida Law School. 


With reference to the Committee on Legal Aid, we have Mr. Ray Richardson, 
Jr., Chairman, of Jacksonville, who has asked me to read his report to you. I 
might say this as a background to the Committee, these two things: First, it was 
originally thought that we might be able to convert the Committee, which was 
created during the War years for legal service to members of the armed services, 
into a General Committee on Legal Aid. After much discussion and much corres- 
pondence it seemed much wiser to set up an independent committee on Lega! Aid. 
That was done. It was done in this fashion, by having Ray Richardson as the 
general overall Chairman, and then appoint in each of the Judicial Circuits a 


member of the Committee, all who were asked to serve wholeheartedly volunteered 
their services. 


The need for Legal Aid is being felt more and more in Florida. It seems to 
be the product of centralization of population. They have felt it very keenly in 
Jacksonville, Miami and Tampa; and they have felt it also very keenly in West 
Palm Beach, and we are feeling it here in Orlando. I am sure St. Petersburg and 
Pensacola recognize the need for it. But in addition to that, the recent decision 
at the last term of the United States Supreme Court that requires that counsel 
be appointed if requested, or else due process of law is not complied with, brought 
into bold relief the lack of a broad Legal Aid program. 


I have already talked with three of our Federal Judges in this State, and 
they have felt it very keenly, and are hopeful that the Committee on Legal Aid 
will really get the local Legal Aid program functioning. The theory is that the 
State Committee will serve two functions: it will get the information together; 
it will advise as to the type of program to set up; and then delegate to the member 
of that Committee as to his local circuit, the job of seeing that a program is 
worked out. 


Now, I will read this report as the report of the Committee. 
(Report will appear in the March Journal) 

Now, I haven’t seen Ray. Is he here? 

MR. RICHARDSON: Yes. 

MR. PLEUS: Would you like to supplement that, Ray? 


MR. RICHARSON: No, I have nothing further to add that I can think of. If 
there are any questions, I would be very glad, after conclusion of this meeting, to 


get into a discussion with anyone, or if there are any committee members here 
from other circuits. 


MR. EWING: How many members do you have on that Committee now? Do 
you have representation from each circuit? 


MR. PLEUS: Those were made in the Law Journal, the October issue. 


MR. EWING: I didn’t know whether you had one in each circuit, and Ray © 
Richardson, Chairman. I was going to make a suggestion to members of the 
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State Committee that have not already been instructed, to get the local committee 


set up. We have a committee in Tampa. We might get the whole effort coordi- 
nated. 


MR. PLEUS: That is one of the purposes of the committee. 


With reference to the Committee on Cooperation with the Joint Legislative 
Committee, Mr. Keen was not able to be here because he had to attend another 
conference in Jacksonville, but he asked me to briefly make this report. 

(Reading report of Mr. Keen on Cooperation with Joint Legislative Com- 
mittee. ) 


MR. PLEUS: With reference to the Supreme Court Building Committee, the 
dedication of the new Supreme Court Building has been set for 3:30 p.m. on 
December 29th. The principal speaker will be Mr. Justice Stanley Reed of the 
Supreme Court of the United States. I am hopeful that as many local associa- 
tions can be represented at that dedication as possible. 


I might say that pursuant to this letter and report of the Committee your 
Board of Governors last night approved an appropriation of $700, and delegated 
to the President and Secretary the expenditure of that money for a suitable item 
for the Lawyers’ Lounge in the new building, and of course the action of the 
Board of Governors will be complied with. 


Are there any other committee chairmen here who would like to make report, 
or discuss the action of the Conference? 


(Mr. Walker discussed Law Book Reports.) 


MR. PLEUS: I notice this Committee will continue its activities, and have a 
final report for the Convention in March. 


MR. REDFEARN: During the early days of this Association it was strictly, 
or almost strictly, a social affair, in which a few lawyers made acquaintance with 
each other, and enjoyed the festivities of the Bar Association. But during the 
past twenty years this Association has justified its existence over and over again, 
because beginning twenty years ago this year this Association undertook to revise 
the Chancery Rules. That was followed by the revision of the Probate Practice, 
and the Probate Laws. That was followed by the revision of the Criminal Code; 
then the new Guardianship laws were written; and then we have amended and re- 
amended the Probate Act a number of times to make it a better working law. 
Finally this Association has undertaken the most Herculean task of its career. 
Jim Booth, then President of this Association, informed me in June, 1946, that he 
was appointing a committee to study the present Florida Constitution, and sub- 
mit recommendations. I accepted the chairmanship on the condition that he 
would appoint on that Committee members from every section of the State. The 
first Committee was composed of Mr. Beggs from Pensacola, Mr. Rogers from 
Jacksonville, Mr. Raymer Maguire of Orlando, Mr. Ed Bentley of Lakeland, and 
D. H. Redfearn of Miami, as Chairman. 


We met twice to try to divide the work up, and then found that the 
Constitution had been amended 82 times; and many of the amendments had been 
put in the wrong Articles, and for us to apportion the Constitution between us in 
Articles and consider it would be impossible, so I undertook to write the first 
draft, which took all my holidays, a lot of time in my office, and the studying 
of every Constitution of every State in the Union. I finally submitted a first 
draft, which the Committee has worked over, and submitted for your considera- 
tion—not as a final draft—not even as our recommendation. This proposed Con- 
stitution was published by the West Publishing Company and a copy furnished to 
every lawyer and every senator and representative in the State of Florida. 
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We sent to every newspaper in the State of Florida—and there are approxi- 
mately 465 newspapers in the 67 counties—a copy of this Constitution, and asked 
for their suggestions and for their criticism. Some of these newspapers, in the 
smaller counties especially, have published this Constitution serially to get it 
before their readers. Many of the newspapers in the State have commented on it; 
for illustration I have approximately 100 clippings from various newspapers pub- 
lished in the State of Florida. The encouraging thing to me about it is that there 
is practically no criticism of the draft, but there are many helpful suggestions. It 
seems to be the spirit of the newspapers of this State to try to be cooperative, and 


to aid this Bar Association in preparing a first class draft of our present funda- 
mental law. 


We have no more right, no more jurisdiction, no more authority to write a 
Constitution as a group of lawyers than does the Carpenters’ Union, Farmers’ 
Society, Tobacco Growers’ Association, Womens Clubs, but the lawyers are more 
familiar with legal principles than other groups, and they should assume the 


burden of this undertaking and cooperate fully with other groups and persons, 
without compensation. 


There has been so much agitation in the last ten years with reference to a 
new constitution, until this Association decided to take as part of its program the 
writing of a new constitution for the State of Florida for submission to the people 
to study and criticise and make their recommendations to the Legislature, and 
then for the Legislature to decide what it wanted to do about it. We realize 
whatever we write, whether we recommend it or don’t recommend it, may never 
be adopted. I don’t think there is 95 per cent of it that anybody would object 
to, but about 5 per cent of it is controversial, and that may delay the adoption 
of it for years. But whoever writes a Constitution in the future is going to find 
that the ground has been plowed very thoroughly, and they are going to find 
much material which will be of benefit in the preparation of a new constitution, 
because we have done our work thoroughly after considering hundreds of Su- 
preme Court decisions and opinions of others. We feel that the lawyers of the 
state are pointing the way towards a good constitution. 


Our Committee has met 14 separate days at their own expense—at Tallahassee, 
Orlando, Ocala, Jacksonville. We have considered this Constitution from every 
angle—we are not in unamimous agreement on our draft as published. But we 
have submitted to you, and told you that it is not the final draft, but something 
published for your consideration, your suggestions, which we hope you will take in 
that spirit. We are going to meet in January and consider the many helpful sug- 
gestions we have received and then publish our improvements in the Bar Journal. 


We have been fortunate in obtaining cooperation from some very fine author- 
ities outside of the State of Florida. There is the League known as the National 
Municipal League, which consists of the heads of the various political science de- 
partments of many of the universities of the nation, of the outstanding lawyers in 
many of the big cities, and various other men who are interested in-improving 
constitutional government. It occurred to me if we could get them interested in 
our draft, we might get many helpful suggestions. 


So I took it up with the Secretary of that League in New York, and he said 
if we would send him enough copies of our draft for him to submit them to the 
various members of his Committee, that he would get them to give us a report 
of what they thought of the particular draft of our Constitution. I sent him 
forty copies, evidently he deposited two of them in the Library of Congress. The 
Library of Congress sends out to all libraries in the country notations of new 
books or pamphlets filed there. The result is that I have had more than 400 appli- 
cations for copies of this Constitution from Hawaii, Mexico City, Monterey, from 
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every State in the Union, Territories and apparently from every committee in 
the United States that is studying constitutions. I have been chided by some of 
these gentlement in a pleasant way, of course, about our Constitution, because we 
made the statement in one of the sections, that while we have the best men in 
Florida, all fine gentlemen, in charge of our educational, we rank right at the 
bottom of all States in the Union on our education standing. We stated that this 
was due, not to these men in charge of it, but to the system. One of these fellows 
said, we are evidently right about being near the bottom in education because 
the wording of our Constitution shows that it is written by backwoodsmen, for 
there are over 200 grammatical and other errors in it, and we might expect any- 
body with a low standard of education to have a low standard of expression in the 
Constitution. That aroused my ire so I proceeded to point out numerous gramati- 
cal errors in his new constitution—so we have had a good time over that situation. 


The Political Science Department of the University of California wrote me a 
very interesting letter—a 5-page, single-spaced letter—making suggestions as to 
what a modern constitution should contain. 


We don’t want compliments, if you can think of something nice to say 
about us, don’t say it. Write us, criticise us for what we have done; make us 
good suggestions; because we are not trying to write a Constitution for Florida 
for you to adopt, or get the legislature to adopt, we are trying to plot the ground 
for the future so that when a Constitution is finally written under legislative 
guidance those who write it will find their legal research already made and much 
of their work done. 


Mr. W. Brooks Graves, Senior Specialist in American Government, is head 
of the Legislative Reference Service of the Library of Congress. He has made us 
many helpful suggestions. 


The Library of Congress has every word that was ever written about any 
State Constitution since the States were formed. Mr. Graves is head of the 
Legislative Reference Service. He wrote me a 9-page, single-spaced letter, con- 
taining many suggestions that I want to submit to my Committee. 


We are not of the opinion that in writing this Constitution that we are going 
to write something that everybody accepts, and everybody is satisfied with. If we 
did that it would not be any good. There must be a lot of controversy, there must 
be a lot of opposition to it ever to make it into the document that Florida needs; 
and if Florida’s progress is to continue we have got to have a new Constitution. 


As you know, an amendment was passed recently which provides for the 
adoption article by article, and in that way rewrite the Constitution. If that is 
the best we can do then I am for it; but there is danger in revising our Consitu- 
tion in that manner, because in the ninety-odd amendments that we have had 
since 1885, some of those amendments have been put in wrong articles. If you 
revise one article you might find that you affected another article that you didn’t 
revise, and get conflicts. Of course we could revise article by article and submit 
them all to the people at one time. If that could be done it would be fine too. 


Perhaps the best criticism I have seen as to an article to article revision comes 
from the Womens Voters League. You have no idea how many womens organiza- 
tions have written for copies of this Constitution. Most of your bureaus and 
boards throughout the State have called for it. 


The League of Women Voters of Florida states that it believes the Constitu- 
tion needs revision, but questions the policy of piecemeal revision by amendments. 
Their objections are: first, that the job could be more effectively done by a con- 
vention of delegates elected for the specific purpose rather than by legislators 
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chosen having no special purpose or vital concern in this important matter. In 
other words, legislators are elected politically, and have thousands of bills to look 
after every session, and may not be the same men that you would elect to 
attend a constitutional convention: second, they point out that the legislature 
meets bi-annually sixty days, and considers hundreds of bills and special laws, 
and during that short period the legislators cannot devote the time necessary 
to the revision of the Constitution article by article, or otherwise; third, they 
point out that in a constitutional convention it would be possible to focus public 
attention on needed changes in it, thus offsetting the pressure of special interests 
by putting the full spotlight of publicity on the matter; that this concentration of 
public interest might not be possible in the short sixty-day session; and fourth, is 
that the legislature could rewrite any or all of the Constitution in its short session, 
and submit to the voters for approval any time after ninety days. This may open 
the way to hasty, ill considered revisions. 


Some suggestions and criticisms have come from various attorneys over the 
State with reference to amending the Constitution, or writing the new Constitu- 
ton, on the theory that our present Constitution has been construed many times 
by the Supreme Court, and therefore it should be left alone. Well, that is taking 
for granted that the personnel of the Supreme Court is going to remain the same, 
and that they are not going to reverse themselves. I don’t think we can stand back 
because some one has suggested that the Supreme Court has construed a section 
to mean one thing, and it should always be held to mean that same thing. Because 
progress sometimes changes the situation, and what should have been construed 
to have a certain meaning forty years ago might have to be construed to mean 
something different now. 


I have a letter from one attorney who said that our forefathers back in 
1885 had more leisure than we have now in this hectic age, and that they were 
more capable of writing a constitution than we are now, and for that reason we 
should keep the old one. My reply to that is that according to that theory we are 
becoming progressively less intelligent, and give us sufficient time we will become 
totally incapable of governing ourselves. If men in 1885 who had never heard the 
word automobile or airplane, or dozens of other names signifying progress, were 
more capable of writing a constitution to fit our modern needs than we are, then 
we have become incapable of governing ourselves. I don’t subscribe to that theory, 
because if the last generation was more capable of writing a constitution than we 
are, then the previous generation was more capable than they were, and so on 
back to the cave man. On that theory the logical conclusion is that the first cave 
man who crawled out of his cave was more capable of writing a constitution to 
govern us than we are now. 


Other States are making progress—nearly every State in the Union has a 
committee working on its constitution; Missouri, Georgia, New Jersey recently 
adopted new constitutions. If we are going to keep in the vanguard of progress we 
must have one ourselves, because our fast growing population is going to find 
itself crippled economically. The old Constitution is already hampering our school 
system. 


When the Constitution of 1885 was written there were 333 people living in 
Dade County, Broward County, and Palm Beach County combined, and there are 
now over 500,000 living in those three counties. A similar shift of population has 
occurred in North Florida—Jacksonville, Pensacola, all across North Florida. The 
population has trebled down the West Coast also. A State of nearly two million 
population now, and the total population was less than four hundred thousand in 
1885 when the present Constitution was written. An old out-of-date document 
like that can not solve the problems of this fast-growing State. 
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The Committee members have spent thousands of their own money. We are 
glad to bear this expense ourselves as a contribution to good citizenship. We have 
donated our service, our time, and our money towards the creation of a new Con- 
stitution for the people of Florida to consider; to aid them in looking forward in- 
stead of backwards, and to try to aid in the prograss of this State. 


There is nothing that the Bar Association has ever done in its history— 
not even including the Probate Act—that has been given more favorable publicity 
over the State to the Bar Association as has the work of this committee. Our pub- 
lic relations have been good, because every newspaper in the State has had a 
copy of our draft, and many of them have commented on it; they feel that the 
lawyers are trying to lead the way to something progressive. 


Now, Mr. President, I suppose you will want to take up the suggestions we 
have received for consideration. 


(Applause. ) 


MR. PLEUS: I know from what you have just heard that we are going to 


have a very interesting discussion this afternoon. Unless there is objection we 
will reconvene at two o’clock. 


(And thereupon at 12:20 a recess was taken until 2 p.m.) 


AFTERNOON SESSION—2:10 P. M. 


The Session was called to order at 2:10 p.m., and President Pleus made several 
announcements in regard to the social activities of the evening. 


MR. PLEUS: There was one item that I overlooked this morning, and that 
was to let you know that your Board of Governors at its meeting last night 
passed a unanimous resolution requesting favorable action by the Congress upon 
the creation of an additional Federal Judgeship in Florida, the same to be a 
“Roving Judge,” but to be permanent, rather than as it was under the existing 
Act, to in effect expire by the Roving Judge becoming a permanent judge when 
the vacancy occurred. Maybe we haven’t gone far enough—maybe we needed two 
—hbut the feeling of our National delegation is that it would be extremely un- 


likely we could get two, and they wanted that action by the State Association, so 
that action was taken last night. 


Now, we will interrupt the discussion of the New Constitution long enough to 
receive these two committee reports. I will ask Mr. Ballinger, the Chairman for 
Public Relations Committee to render his report at this time. 


MR. BALLINGER: Mr. Chairman, and gentlemen. 


I am not going to try to define or discuss Public Relations, because you know 
it as well as I do. The only advantage I have over some of you is that I know 


the mechanics just a little better, and that is the only claim to superiority in that 
respect that I have. 


But we do want to point out that Public Relations is not something that you 
can turn on and off like a spigot. You either have good relations with the public, 
built up over a long period of years, or you are subject to attack at any time, 
which leaves you on the defensive. Now, we are on the defensive on one or two 
subjects already. I don’t say this critically, because it is a situation I think that 


all of us are guilty of letting our public relations more or less take care of 
themselves. 


Your Committee suggested to your Board of Governors that we take affirma- 
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tive action on Public Relations, and your Board approved such program. We have 
submitted through the members of our Committee a set of ten ads, which your 
Board of Governors hoped to get drawn up. Our Committee is going to devote 
our time, and of course your Board has paid for the making or compiling of these 
ads. We are going to ask our local lawyers to get them paid for in the local 
newspapers by one means or another. Now, how that is going to be done is some- 
thing that we are going to swap information on, and talk with one another about 
over a period of the next couple of months. We are not prepared to start in and 
high-pressure a Public Relations campaign for the Bar Association. I suppose 
it can be done—it would cost an awful lot of money—I don’t think it would be 
worth it. We can, however, start a campaign that is susceptible of being carried 
out, but in a conservative pattern over a long period of years. 


Mr. Ballinger thereupon outlined in some detail the particular points involved 
in the proposed campaign. 


MR. PLEUS: As I have often expressed myself on this matter, it is one that 
is very very close to my heart. I have felt for many many years, that the Bar 
Associations were derelict in their duty primarily to the public and derelict in 
their duty to themselves by not informing the public by a proper educational cam- 
paign the function that our profession plays in society, and what we really are 
trying to do. 

The present program as outlined by Ken. Ballinger is now in what we might 
call two phases: The first will be this series of ads, and of using the newspaper 
and the radio as the mechanics for getting it to the public. The first series of 
ads will be primarily designed, and are designed, to let the public know what the 
function of the lawyer is. Why it is necessary to employ him, and third, touching 
upon the item of “preventive” justice; that it is much better to seek counsel and 
advice before you act than after you get in trouble. 

The second phase of the program will be designed to carry to the public the 
knowledge and information which so few of them have, as to the training, the 
length of time that it takes, and what is the result thereof to a man who is finally 
certified by the State as qualified to practice law. That will in turn raise in the 
eyes of the public our profession to the proper place it should be. That is all we 
can accomplish this year—and of course we cannot accomplish it—that is all we 
can do to start this year, but in years to come I envision this program going 
forward to the point where the public will realize that the profession of law is 
truly the ancient and honorable profession that it is; they will realize that the 
members of that profession are members solely because they are trained and 
qualified, and that they are a group of honorable gentlemen, living under a code 
of ethics in keeping with the highest moral principles. If we can finally accom- 
plish that purpose—it may take five or ten years of steady drumming into the 
public’s mind, what we are, and what we stand for, the ethics under which we 
live, and the fact that we are the sole link between the citizens of this great 
republic, and other judicial systems under which law is administered. If we 
can accomplish that, then we will have little difficulty with public relations from 
then on; it will be simply a matter of continuous routine. 

MR. BALLINGER: I have often used this analogy. When a scientist of the 
medical profession discovers what he thinks might be simply a step toward the 
cure of the common cold—which has occured just a few weeks ago—his name 
is emblazoned on every newspaper, in every magazine, radio takes it up, the Amer- 
ican Medical Society Journal takes it up, Reader’s Digest reprints it, and the 
public knows about it. And yet I venture to say there are few in this room 
who could name the attorneys, who against seemingly terrific odds, carried 
through the Pennycamp case to the Supreme Court of the United States, that 
finally guaranteed that the press of this country would be free. 
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Those are the the things that we can bring to the public as the function of 
our profession. When we have the healthiest, longest-lived people in the world, 
and if they are slaves they might as well be dead. That is what we are trying 
to do with public relations, gentlemen. And I hope that in your legal associations 
you will do as we did in Tallahassee just last week, appoint a committee, appro- 
priate the necessary money, for instance by voluntary assessment. The State 
Bar Association of the State of Minnesota is now engaged in raising $50,000 to 
get their Public Relations campaign started in that State. 


You and your local associations take hold of this, cooperate with the commit- 
teemen from your area; get this program started, appropriate the money, and 
let’s get started. It is a feeble start. We ought to have, instead of a thousand 
dollar appropriation, we ought to have ten thousand, but we have got to get 
started with what we have. So we urge you, and urge you sincerely, get behind 
this program in your local area, and see what we can accomplish in the next year. 

MR. PLEUS: We will now have a report from the Committee on Statutory 
Revision, by Mr. Woodrow Melvin. Mr. Melvin. 


MR. MELVIN: The Committee on Statutory Revision completed its meeting 
last evening, and we want to bring it before you so that you can join with us 
in an expression of complete joy and gratitude for the fine spirit of cooperation 
and kindly feelings that your Attorney-General elect. Dick Ervin has towards 
this subject of the Florida Bar Association—the subject of Statutory Revision. 
At our invitation Mr. Ervin came and sat with us last evening, and we discussed 
the problems of revision; the problem of procuring an outstanding man to serve 
you and the other lawyers of Florida as advisor—as a career man, if you please; 
a man eminently qualified from scholastic background and experience to really 
produce under his direction, a Revision that will be worth something to you, 
and something that you can use and be proud of. Mr. Ervin is cooperating with the 
Florida Bar Association all the way down the line. He has invited suggestions and 
recommendations looking towards the establishment of working conditions in the 
Department that will not only be a credit to the Attorney-General’s office, but 
also will bring about a revision of the department that was envisioned by this 
Association, of which you will certainly be delighted when it comes into fruition. 


We are carrying out the instructions that were set forth in the original 
statutory Revision Committee report, as was printed in your October Bar Journal. 
You noted that that report divided itself into two classes of subjects. One re- 
lated to the delay in the publication of Sessions laws. Practical suggestions are 
made in that committee report, they are nothing new, you have already read 
them, but I will refer to it. The action of your committee last evening was to 
refer that report to the new Attorney-General and the Secretary of State, with 
the request that they get together on legislation acceptable to the two offices, 
and looking towards the accomplishment of the purposes of the Bar, viz. that 
there should be an expeditious publication of the laws following the session of 
the Legislature, so that lawyers can know something about what the law is 
before five or six months shall have passed following the session. 


Your Committee proposes that the Association shall recommend to the next 
session of the Legislature the establishment of a continuous republication of 
Florida law. In other words that there shall be published following the next ses- 
sion of the Legislature a Florida Statute of 1949, and embodied in that one 
volume there shall be all of the statutory law of Florida. Following the adjourn- 
ment of the session of 1951, there shall be a republication. We find by reference 
to the States that are doing that—Wisconsin being one—the Wisconsin plan 
being the plan that Florida started out to copy. That is, that it is no more ex- 
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pensive to the lawyers of the State, than it is to try to fit them to the reports 
every five or six years, and there commences to be general confusion as to which 
volume it is, or how to look to find out where the law is. 


We also recommend that there shall be carried out the original purpose of 
the Bar with reference to revision. That revision requirement is that every two 
years there shall be submitted to the Legislature a proposed revision of the law, 
title by title, although it not being the duty of the revisor to change the substance 
of the law, but rather condense it. Sometimes some of us legislators write some- 
thing, and when it finally passes, has too many “yets” in it, and same thing said 
two or three different ways. Take that section and boil it down, and it will take 
less pages, less volumes, and less steps to put those books away. 


That is your original program, gentlemen. It has just sort-of fallen into 
disuse in the last seven or eight years. And encouraged as we are by the friend- 
liness of the new Attorney-General towards the program of the State Bar Associa- 
tion, and his seeing so completely eye to eye with this group in its program of 
Statutory Revision, that we are encouraged to go to the Legislature, and propose 
that Statutory Revision be set up as a continuing process, and doing that all 
the time, so that there will be current statutory law available for you. 


Mr. President, that is the substance of the report that we bring to you at this 
time. (Applause. ) 


MR. PLEUS: The question of cooperation with the Attorney-General’s office 
is in line with our original ideas when it was gotten under way some years ago. 


Norman Brown has not yet arrived, and probably will not be here at this late 
hour. I did want a short report from him on this Committee that was appointed 
to cooperate with the Accountants’ Associations, and I will just briefly state this. 
That the project of that Committee was to get together with a similar committee 
from the Florida Institute of Accountants, which they had previously appointed, 
in the hope that the overlapping field between the practice of accountancy and 
the practice of law might be defined. And the committee was definitely instructed 
that their functions were limited to the extend only that our profession would not 
be compromised in working out over the council table, rather than by litigation, 
where accountancy ends and law begins, or law ends and accountancy begins. 
Of course that was precipitated by the case in New York, that is now pending 
in the Court of Appeals, decided by Judge Peck of the Appellate Division, that will 
mark a mile-stone on that question. Also in the case brought by the Dade County 
Association against a real estate company to enjoin it from the unauthorized 
practice of law, and in which last year your board of Governors voted to inter- 
vene. The State Bar Association has intervened as a party plaintiff in the case 
to lend its prestige, its influence, and its talent to assist the Dade County Bar 
Association in the prosecution of that case. The plaintiff’s testimony was com- 
pleted this last month, and on January 10 the defendants’ testimony and evidence 
will be taken. We are hopeful that this case may result in a decision of the 
Supreme Court, as I presume that will undoubtedly end there, that will give us 
some sort of guide as to just how far a layman can go in connection with advising 
or drafting instruments for the general public; where he oversteps the line that 
constitutes the practice of law. The Association is adequately represented in that 
case, and you can be assured that every effort will be made to get a proper 
decision in justice to both professions involved. 


I believe that completes now the committee reports and Dan (Mr. Redfearn) 


if you will take over now with the further discussion of the proposed Constitu- 
tion. 
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Before Mr. Redfearn begins it was called to my attention that there was a 
matter to be presented on behalf of the Jacksonville or Duval County Bar Associ- 
ation. Mr. Carroll, will you present that? Mr. Carroll, President of the Jack- 
sonville Bar Association. 


MR. CARROLL: Mr. Pleus, I am not President, I am only the Secretary, but 
the position of presidency will be consummated the first of the year. 

As Secretary I feel it my duty to bring before you at this time a report which 
was adopted by the Jacksonville Bar Association at its meeting in November. 
I might say that this report was adopted unanimously, I think it is very well 
worthy of your consideration at this time. 


(Presenting report of Jacksonville Bar Association.) 


(Reading report.) 


Mr. Rogers, of the Jacksonville bar, made a motion to table the report and 
then when the chair ruled that a motion to lay on the table is not a debatable 
motion, Mr. Rogers conceded the correctness of the ruling and withdrew his 
motion and made another motion that the resolution of the Jacksonville Bar 
Association be returned and spoke to this motion. Mr. Bedell, of the Jackson- 
ville bar, also spoke concerning the work of the committee on the proposed new 
Florida Constitution. Mr. Ed Bentley of the Lakeland bar spoke and addressed 
his remarks to the supplemental report of Mr. Barfield. Mr. Truett, of the 
Tallahassee bar, then expressed his views and offered a substitute motion that 
the report be filed for future information. Mr. Redfearn spoke to this motion, 
after which the motion was unanimously carried. 


The President called for discussion of the proposed new Constitution, where- 


upon Mr. Redfearn took the chair and many helpful suggestions were offered by 
various members present. 


MR. REDFEARN: On behalf of the committee, I thank each of you for the 
many helpful suggestions and criticisms that have been offered here this after- 
noon. I shall have available the reporter’s transcript of these suggestions and the 
committee will give careful study to each one made. 


MR. PLEUS: Do I understand that concludes your report at this session? 
MR. REDFEARN: Thank you very much for your attention. (Applause. ) 


MR. PLEUS: Is there any unfinished business? Any new business to come 
before the Conference? 


MR. ROGERS: Mr. President, I would like to move that we thank the Bar 
of this Circuit, and our hosts here most kindly for their hospitality. 


(Motion seconded, put and carried.) 


MR. PLEUS: If there is no further business to come before the Conference, 


we will stand adjourned until the regular conference, the day preceding the An- 
nual Convention in March. 


(And thereupon at 4:40 p.m. the Conference was adjourned.) 


| 
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From 


LAWYERS’ TITLE GUARANTY FUND 


Phone 2-1646 


P. O. Box 2671 


Orlando, Florida 


BARNES ELECTED CHAIRMAN 
OF TRUSTEES 


Members of Lawyers Title Guar- 
anty Fund will be pleased to learn 
that Raymond E. Barnes will con- 
tinue in an official capacity with the 
Fund. As stated in last month’s 
edition of News and Notes, the Trus- 
tees requested the Executive Commit- 
tee to make a nomination for Chair- 
man of the Board to succeed Hewen 
A. Lasseter, who resigned because 
of his withdrawal from the practice. 
The Committee unanimously nomi- 
nated Barnes and he has been elected 
by vote of the Trustees, one repre- 
senting each of the fifteen judicial 
circuits of the state. We are happy 
that one who has demonstrated not 
only his ability, but also his intense 
interest in this program cf the 
organized bar of Florida, will be 
continued in a position enabling him 
to be of service. 


AMERICAN BAR RECOGNITION 
OF FUND 


Several times during the year just 
closed publications of the American 
Bar Association have carried items 
of interest about the Fund. In addi- 


tion to the excellent article in its 
Journal, the Committee on Unauthor- 
ized Practice, which concerns itself 
with all types of encroachments upon 
our practice, has in three issues of 
Unauthorized Practice News carried 
items on our operation. As a result, 
inquiries have come from local bar 
associations and interested individuals 
practitioners in sixteen states. In 
each case the Bar of Florida was com- 
plimented for its having made a 
signal and significant step in organ- 
izing to not only preserve our right- 
ful heritage of legal work, but we 
were commended on making a move 
to retrieve a portion now in the grasp 
of poachers on our preserve. 


MARTINDALE CARRIES FUND 
LISTINGS 


The Fund has taken space in this 
popular law directory, and has com- 
pleted arrangements with the pub- 
lishers whereby Fund members may 
carry, in their own professional list- 
ings, the fact of their membership. 
The membership has been informed 
of this opportunity and a great many 
have requested the publishers to list 
them as members of the Fund. 
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PROTECT YOUR CLIENT AND 
SAVE YOUR PRACTICE TOO 


Yes, you can do just that. Protect 
your client and preserve your prac- 
tice by using the Fund. This organ- 
ization offers the only means whereby 
you can give your clients complete 
protection in examining real estate 
titles and still retain for yourself the 
fruits of your labors in the bargain. 


There is a financial hazard in title 
work. Frequently we are prone to 
overlook this fact in routine exami- 
nations. William H. Wolfe of Clear- 
water, and Fund Trustee for the sixth 
Circuit, has conducted for many years 
an extensive real estate and title prac- 
tice. Quite some time ago Mr. Wolfe 
prepared a dissertation on Real Estate 
Titles and The Examination of 
Abstracts in Florida. In order to 
point up some of the hazards involved, 
against which the Fund offers both 
the attorney-member and his client 
complete protection we give you below 
some quotes from this work. 


“An abstract should be a synopsis. 
But to properly examine a title, even 
a complete transcript of the record is 
insufficient. The chain may be per- 
fect, yet dehors the record or abstract, 
there are and will be numerous mat- 
ters of substantive and adjective law 
in Florida to plague you in the future 
for any carelessness, oversight or 
ignorance. 


“Now the purpose of all proper 
examinations of abstracts is to deter- 
mine if the seller has a marketable 
or merchantable title of record. A 
marketable title is one free from 
reasonable doubt as to questions of 
law and facts necessary to sustain it, 
eliminating reasonable uncertainty as 
to questions of law and fact. One 
that can be sold to a reasonable or 
prudent purchaser. ADAMS v. WHIT- 
TLE, 101 Fla 705, 135 S. 152. But 
if a contract does not call for a mar- 
ketable title of record, the title may 
rest partly in parol but still must be 
free from doubt upon question of law 
and facts. Adams v. Whittle, Supra. 


DeHuy v. Osborne, 96 Fla. 435, 118 
S. 161. Affidavits of adverse posses- 
sion for required time do not meet 
the requirements of marketable title 
of record 82 F 72, 89 S 357. Bar- 
clay v. Bank of Osceola. The paradox, 
as we shall show, is that under exist- 
ing laws of Florida, a lienholder with- 
in the 90 days period, one claiming 
under color of title, or without color 
of title, an unpaid estate or income 
tax, a forgery, the marriage at the 
time of the conveyance of one who 
conveyed in a single capacity; an 
easement by prescription; an insane 
person in the chain acknowledging as 
a sane person; a minor acknowledg- 
ing as an adult; encroachments, and 
many other dehors the record situa- 
tions, may all defeat a marketable 
title, yet usually never appear in an 
abstract. The examining lawyer or 
his client must go outside the record 
to be certain that these and numerous 
other things that may or may not be 
of record, such as personal property 
taxes due by seller to a city when 
Charter makes them a lien, municipal 
liens for taxes or improvements, 
Federal judgments, zoning laws, 
drainage, district taxes, etc. 


“Though, in our opinion, we say: 
“based on this abstract we find:”’, 
we are still usually blamed by our 
clients if any of the above matters 
are overlooked and spring up. We 
still call it examining “an abstract” 
but it’s nothing more than staking our 
reputation, with that client at least, 
on the reliability of an abstract, our 
opinion and our gamble that none of 
the “dehors” the record have been 
overlooked; we gamble that the single 
men and women were all honest in 
that chain; we gamble that no forger 
blighted that chain; we gamble that 
no minor got unduly ambitious in 
that chain; we gamble that no inter- 
loper had habitually used this land 
for twenty years; we gamble on 
these and many other things every 
time we pass a title.” 


It takes little reflection to demon- 
strate therefore that both the attor- 
ney and the client need the protec- 
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tion against these dehors the record 
matters offered by the Fund. The 
attorney-member does not himself 
become a guarantor. His liability 
remains the same as it would be if he 
did not give his client other than an 
opinion. He is liable only for failure 
to exercise due deligence and reason- 
ahle professional skill. When a Fund 
member has fulfilled this obligation 
the Fund steps in with the protective 
cloak afforded by the resources of 
the Fund itself backed by our rein- 
surance contract with Lloyds of 
London. Truly, no other plan offers 
more—most offer less,—and the Fund 
is the only one which allows the attor- 
ney to retain the fruits of his own 
labor. 


Tel. 3-5751 


PAUL HORRELL 
819 No. Summerlin St. 
Orlando, Fla. 


Florida Representative 


The Lawyers Co-Operative 
Publishing Co. 


Rochester, New York 


American Jurisprudence — A. 
L. R. —A. L. R. 2nd Series 
Text and Statutes — U. S. 
Supreme Court Reports Law- 
yers Edition — New U. S. Su- 
preme Court Digest — Anno- 
tated. 
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Hetel PENNSYLVANIA 
formerly The Reyel Werth 
300 Rooms with Baths and Showers 


Open oll the year. Outstanding hotel service and 


modern conveniences tor discriminating guests. 
G. service. 


Hetel GEORGE WASHINGTON 
200 Reems with Baths and Showers 
Open oll the year. Radio ond every modem com 
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GARAGE service. 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLtornmwa Statutes, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 

Volume II, Ftormwa Statutes, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I; 

Volume III, FLorwa Statutes, 1941 


Containing helpful and useful matter, including the British 
Statutes in force in Florida, Whitfield’s notes, selected Fed- 
eral laws in general use, and an index to the special and 
local laws of Florida. 


1947 CUMULATIVE SUPPLEMENT TO VOLUME I 
1947 CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1947 Cumulative Supplement to Volume I—$4.75 
(to purchasers out of the state—$5.50) 


1947 Cumulative Supplement to Volume II—$3.00 
(to purchasers out of the state—$3.30) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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NUMBER 


Number 4 of our series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM is now 
available and a limited number of copies has been 
set aside for complimentary distribution. This one 


deals with 


COLLECTIVE BARGAINING 
CONTRACTS 


Reprinted from C.J.S. title 


MASTER & SERVANT 


If you desire a copy just drop us a line and one 
will be mailed to you with our compliments. 
Because of the tremendous demand for the earlier 
numbers of this series, a reprint has been made and 
copies are now available if you have not already 
received them. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Ave. Ext. Brooklyn 1, New York 
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FLORIDA LAWYER'S LIBRARY .. . 
FLORIDA STATUTES ANNOTATED 


Thirty Volumes and Current Pocket Parts 


A complete picture of the 
Florida Law in one place— 


The Text of the Law 
Exhaustive History Notes 
Full and Complete Annotations 
Up-to-date Index 
Exhaustive Cross-references 
Annotations fully Indexed 
Always to date by the most modern method 
of Supplementation 


x * | 
FLORIDA “LIFE-TIME” DIGEST | 


Encyclopedic Digest of Florida Reports, 

15 Volumes and Current Pocket Parts 

An encyclopedia of all the law in the 

decisions of the Florida Supreme Court 

and of the Federal Courts construing 
the Statute law of Florida, with a com- 
| 


THREE “MUSTS” FOR THE 
| 


plete Table of Cases and an exhaustive 
Index to the whole Digest. 


x * * 


FLORIDA SUPREME COURT REPORTS 
Vols. 1 to 22, Reprinted in Five Books 


A photographic reproduction and con- 
tains all the decisions of the Florida 
Supreme Court prior to the Southern 
Reporter. 


* 


Price and easy plan for 
payment upon request. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 


HARRISON SERVICE SAVES TIME © PROTECTS CLIENTS 
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Pryor & Hunter Sts. P. O. Box 4214 Atlanta 2, Georgia 


